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STATE OF MICHIGAN o
DEPARTMENT OF ENVIRONMENTAL QUALITY , e
WASTE MANAGEMENT DIVISION . . - /5 EPA RECORDS CENTER REG

anrscewn S HHIIHHIIHIHIIIMIIHHIMHIIIllll_, |

In the matter of admimstratlve proceedings,
against Williamsburg Receiving and Storage, LLC
a limited liability company ‘organized under the laws of -
-theeState of Michigan and domg businessat
10190 Munro Road, Township of Whitewater . .
County of Grand. Traverse State of Mrchlgan -+~ "WMDOrder No. 31-__-02

" State Groundwater Discharge Pennlt No..M 00836
National Pollutant Discharge Ellmlnatlon System Permit: No MI0044741
. /

CONSENT ORDER

" This: proceedrng results from: altegatrons spech jedina Notlce of Vlolatlon ('NOV") issued’on
"February 7; 2000, ‘and.letters dated December 4 2001; May 6, 2002 and July 10, 2002, , by the
staff of the Department of Enwronmental Quality- (“DEQ") The DEQ aIleges that W|ll|amsburg

' '.Recelvmg and Storage LLC ("WRS') WhICh owns and operates a cheny processrng faclllty

’ located at- 10190 Munro“Road Whltewater Townshlp, Grand Traverse County Mlchlgan is in

violation:of-Part 31, Water Resources Protectlon and Part 115; Sohd Waste. Management of

~ the: Natural Resources and Envnronmental Protectlon Act 1994 PA‘451; as amended-

(“NREPA”), MCL: 324, 3101 ets _g 5 and the: rules promulgated.under.Part: 31 and Part115.

WRS and the DEQ agree to resolve the: aIIeged vrolatnons set.forth in the NOV and the

December 4, 2001 and May 6 2002 Ietters in thls matter and to terminate thls proceedlng by

_ entry of this Consent Order

I. STIPULATIONS
WRS and the' DEQ stipulate as follows:

1.1 Pursuant to its authority under Section 105 and Part 31 of the NREPA, the DEQ has
promuligated administrative rules necessary to implement Part 31 of the NREPA,
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1.2

1.3

including rules set forth in the 1999 Michigan Administrative Code, R 323.2101 through
R 323.2191; 1999 Michidan Register 8, R 323.2201 through R 323.2240 (effective
August 26, 1999); and R 324.2001 to R 324.2009 (effective August 31, 2001) (“Part 5
Rules”).

Pursuant to its authority under Section 105 and Part 115 of the NREPA, the DEQ

_ promulgated administrative rules necessary to implement Part 115. These rules are set

forth in the 1999 Michigan Administrative Code, R 299.4101 et seq., as amended by
1999 Michigan Register 3, R 299.4101 et seq. (effective April 12, 1999).

WRS is a person as defined by Section 301(g) of the NREPA and R 323.2202(l). WRS
owns and operates a wastewater treatment facility located at 10190 Munro Road,
Whitewater Township, Grand Traverse County, Michigan (the “Facility”). The following
cherry procéssing activities occur at the Facility: ‘

a. Brine consisting of calcium chloride and magnesium chloride (“Brine”) is stored in
lined pits outside for processing brine cherries. Groundwater Discharge Permit
Number M 00836, issued on April 25, 2001 (“*Groundwater Permit”), authorizes the
discharge of wastewater (Process Water) from pitting these cherries. Since
issuance of the Groundwater Permit, WRS has added a cherry finishing process,
the wastewater from which is not authorized to be discharged by the Groundwater

Permit.

b.  Unprocessed cherries are received in cold water shipping containers (“Containers”)
for processing off site, and cold water is added to the Containers as necessary to
maintain cold temperatures. The DEQ has authorized the overflow from these
Containers to be discharged to Tobeco Creek via the Tobeco Swamp under
National Pollutant Discharge Elimination System (“NPDES”) Permit
Number MI0044741, issued on June 30, 2000 (“NPDES Permit”). The NPDES
Permit only authorizes the discharge of treated contact cooling water and does not
authorize the discharge of Brine or Process Water. The cooling water discharge



14

15

1.6

2.1
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should only occur during fresh cherry harvest season between late June and late
August.

The DEQ is authorized by Section 3112(2) of Part 31 of the NREPA to eriter orders
requiring.persons to abate pollution and, thereforé, the Director has authority to énter this

‘Consent Order with WRS.

WRS stipulates to the issuance and entry of this Consent Order to comply by. conserit
and stipulates that the termination of this matter by a final-order to be entered ds a
Consent Order is proper and acceptable. WRS further agrees not to contest the
issuance of this Consent Order. This Consent Order, thus, shall be oonsidel_'éd a final
order of the DEQ and shall become effective on the date it is signed by the Chief of the
Waste Management Division ("WMD") and the Chief of the Surface Water Quality h
Division (*SwaQD"), delegees of the Directoi', pursuant to Section 301(b) of the NREPA.

WRS and the DEQ agree that the signing of this Consent Order is for settlement
purposes only and does not constitute an ,admiss'ion by WRS of the allegations contained
in the NOV and the December 4, 2001; May 6, 2002; and July 10, 2002 letters, or that the
law has been violated.

Il: DEQ APPROVAL OF SUBMITTALS

"For any work plan, proposal, or othér doéument, excluding applications:for permits or.

licenses, that are required by this Consent Order to'be submitted to the DEQ by WRS,
the following process and terms of approval shall apply.

To be approved by the DEQ, any work plan,-'proposal, or other document requiréd to-be
submitted by this Consent Order sh'all include all of the information 're‘quired--by the
applicable statute' and/or rule and all of the information required by'the applicable
paragraph(s) of this Consent Order.



23

24

25

2.6

2.7

28

The DEQ may approve, disapprove, or approve with specific modifications, thg required
work plan, proposal, or other document. Upon DEQ a'pprbval, or approval with
modifications, of a work plan, proposal, or other document, éuch work plan, proposal, or
other document shall be incorporated by reference into-this Consent Order and shall be
enforceable in accordance with the provisions of this Consent Order.

In the event the DEQ disapproves a work plan, proposal, or other document, it will hotify
WRS, in writing, of the specific reasons for such disapproval. WRS shall submit, within
thirty (30) days of receipt of such disapproval, a revised work plan, proposal, or other
document that adequately addresses the reasons for the DEQ’s disapproval. .

In the event the DEQ approves with specific modifications, a work plan, proposal, or .
other document, it will noﬁfy'WRS..in writing, of the specific modifications required to be
made to such work plan, proposél, or other document prior to its implementation and the
specific reasons for such modifications. The DEQ may require WRS to submit, prior to
implementation and within thirty (30) days of receipt of such abproval with speciﬂé
modifications, a revised work plan, proposal, or other document that édequately
addresses such modifications. .

Failure by WRS to submit an approvable work plan, proposal, or other document within
the applicable time period specified above shall subject WRS to the enforcement
provisions of this Consent Order including, but not limited to, the stipulated penalty
provisions commencing on the date the revised work plan, proposal, or other document
was due and accumulating until an approvablé work plan, propésal, or other document is
submitted.

Any delays caused by WRSYs failurg to submit an approvable work plan, proposal, or
other document when due shall in no way affect or alter WRS's responsibility to comply

with any other deadline(s) specified in this Consent Order.

No informal advice, guidance, suggestions, or comments by the DEQ regarding repbrts,
work plans, plans, specifications, schedules, or any other writing submitted by WRS will
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be- construed as relrevrng WRS' of its oblrgahon to obtain written approval if and when
required by thrs Consent Order.

il. EXTENSIONS

WRS and the DEQ agree that the Chief of the' WMD or the Chief of the. SWQD may grant
WRS an extensron of the. specrf‘ ied deadhnes set forth-in this' Consent Order. -Any "
extension shall be preceded by a timely written request received.by the DEQ no later
than five (5) b_usrness days _pnpr to-the pertinent deadllne which shall include:

a. tdentiﬂclation;of- the seecrﬁc deedline'(s)' bf-th_is Consent Order that will not_ be met.

b. - 'A detalled descnptlon of the crrcumstances that will prevent WRS from meeting the
deadling(s)..

c. A descnptron of the measures WRS has taken and/or intends to'take to meet the
. requrred deadline. .- '

d. The Iength of the: extensron requested and the specn‘" c date.on which: the oblrgatlon
"~ wilk- be met ' :

The Chief. of the WMD or the Chlef ‘of the SWQD shall respond. promptly to-such requests
and shall not unreasonably wrthhold -approval for such requests.

No mformal -advice, gmdance suggestions or comments by the DEQ regardlng reports
work plans plans, specﬁ' catlons schedules or. any other writing- submitted’ by: WRS will
be construed as relieving WRS of its objrgatron to obtain written approval, if-and when
required by.this Consent Order. ' . '

'IV. COMPLIANCE PROGRAM
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WRS shall achieve and majntain compliance with the requirements specified below in
accordance with the following sch_edule:

a. Discharge Termination

(1) Immediately upon the effective date of this Consent Order, WRS shall cease
all groundwater dischargés from the F_acility and shall cease the placement of
cherry processing wastewafe_rs in the wastewater storage lagoon. No further
discharges shail occur to groundwater'until_ WRS applies for and obtains a
reissuance of the Groundwater Permit authorizing the discharge of all
process wastewaters proposed for discharge. Upon any such reissuance of
the Groundwater Permit, WRS shall fully comply with its terms. However,

WRS may discharge cherry pitting wastewaters in compliance with the
existing Groundwater Permit upon a demonstration that all other process

wastewaters have been effectively isblafedfrom the discharge.

(2) Immediately upon the effective date of this Consent Order, WRS shall cease -

discharges of contaminated storm water, jmplementing temporary structural, ..

non-structural, and source control measures, until such time that WRS has

obtained a certificate of coverage to discharge storm water under the NPDES

general permit, '|351 Q. .

from the property to Munro Road at a frequency of two (2) discharge events
per season, and shall be sampled.daily during the discharge e\}eht for:
Biochemical Oxygen Demand, C'hlo‘rides. Sodium, and Total P.hbsghorus.
Samples shall be collected for a minimum of one year.

(4) _ Within ninety (90) days of the effective date of this. Consent Order, WRS *
shall submit to the DEQ an application for a permit for storm water discharge
from industrial activity. At the time _of:appligatioﬁ, WRS éh_all comply with the
requirements in Part 1.B.1 for persons applying for first-time authorization

.- { Deleted: to the extent feasible
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prior to submitting a Notice of Intent (NOI) including: (1) a certified operator
with supervision over the Facility’s storm water treatment and control '
measures and (2) a Storm Water Pollution Prevention Plan. Prior to
submitting an NOI, WRS shall certify.that source identification requirements
have been completed; there are no non-storm water discharges from the

facility, including runoff from brine mixing areas, brine storage areas, and
during brine cherry trahsferring that are not authorized by an NPDES permit;
the Facility has a certified storm water oberator; non-structural preventative
measures and source control measures.are being implemented; and
structural storm water controls are installed and operational.

------- f Formatted: Bullets and Numbering j

(5 _-Upon réceipt of a storm water permit, WRS shall fully comply with its terms.  *
b. = Lagoon Management and Odor Control

(1) Immediately upon the effective date of this Consent Order, WRS shall
implement the following: o

(i)  All process wastewater generated at the Facility shall be placed in
sealed tanks to prevent odors, and-all-wastewater accumulated-in the
tanks shall be lawfully transported and disposed of in accordance-with
Part 121, Liquid Industrial Wastes, of the NREPA.

(i) Wastewater accumulated in the storage lagoon shall be pumped from
the lagoon and lawfully transported and disposed of in accordance-with
Part 121 of the NREPA. WRS shall continue to pump wastewater from
the lagoon until the reduced volume, in-combination with aeration,
eliminates nuisance odor conditions.

(iii) A minimum of two aerators shall be placed in the storage lagoon and
' continuously operated until nuisance odor conditions are eliminated.
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Within ten (10) days of the effective date of this Consent Order, WRS shall
submit to the DEQ for review and.approval, an O_ddr Control Work Plan
describing additional steps WRS proposes to take in the event that the
activities described in subparagraph 1 fail to eliminate nuisance odors. Such
steps shall mclude but not be Ilmlted to, the lnstallatlon and maintenance of
a liner over the surface of the Iagoon

The DEQ will approve approve with modrf cations, or dlsapprove the Odor
Control Work Plan in accordance wnth Section |1 of this Consent Order.

In the event that the activities described in subparagraph 1 fail to prevent
nuisance odor conditiol'js by August 31, 2002, WRS shall implement the
approved Odor Control Work Plan. All construction activities specified in the
approved Odor Control Work Plan shall be completed by October 1, 2002.

By October 1, 2002, WRS shall not emit nuisance odors at the Facility. Any
nuisance odor verified by the DEQ beyond WRS's property line after
October 1, 2002, shall subject WRS to stipulated penalties as set forth in
Paragraph 8.3 of this Consent Order.

Hydrogeologic Work Plan

(1)

Within sixty (60) days of the effective date of this Consent Order, WRS shall
submit to the DEQ, a work plan for conducting a hydroggological study and
preparing a hydrogeological report to determine the impact of brine pits and
wastewater discharges on groundwater (“Hydrogeological Report Work
Plan”). The Hydrogeological Report Work Plan shall:

(i) Be designed meet the requirements of R 323.2221.

(i)  Include a proposed groundwater monitorinQ plan meeting the
requirements of R 323.2223(2).
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(iii) Determine the nature.and extent of contamination, if present, in the
groundwater caused by the Facility's discharge and storage practices.

minimum, a copy of a daily log indicétihg whether flow occurred from
these pipes on any givén day, whether the flow was-in 'réspohs_e toa
precipitaﬁon event,-' and water-sampling resuits of any such flow for
Biochemical Oxygen,De'mand,' Chlén‘des, Sodium, and Total

Phosphorus," A minimum of four.(4) water samgles.Shall.be"qollected._

hyrogeological report no later thian-one. hundred eighty (180) days from

“the date WRS receives wﬁtten-aggroval-df'th'e Hydrogeological Report .-

Work Plan.

- The DEQ will-approve; disapprove, or approve with-modifications, the :

Hydrogeological Report Work Plan in accordance with Section Il.of this -

. Consent Order.-

Upon receipt of written approval-of the Hydrogeological Report Work P[a_n,
WRS shall implement:the. Hydrogeological. Report: Wark .Plan in accordance

. with the ’prqviSionseqontaihqd therein.

If, after'reviewing.the Hydrogeological Report, the DEQ determines that
remedial act_ion'iS'necessa'ry,vWRS-shall, within gne hundred eighty (_180)

- days of recgipt of wntten notification; submit to the DEQ for review and
- approval, a Remedial Action Plan (RAP) designed to comply with'R

323.2227(2)(k) and Part 201, Environmental Remediation, of the NREPA.
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The DEQ will approve, disapprove, or approve With modifications, the RAP in '
accordance with Section 1l of this Consent Order and Part 201 of the
NREPA.

Upon receipt of written approval of the RAP, WRS shall implement the RAP
in accordance with the schedule contained therein.

Brine Storage and Secondary Containment

M

Within one hundred eighty (180) days of the éffecﬁve date of this Consent

Order, WRS shall submit to the DEQ for review and approval, a work plan

(“Secondary Containment Work Plan”) to document how Brin_é storage areas

_ prevent d'iSCharg.es to surface waters or groundwater. The Secohdary

Containment Work Plan shall include a schematic diagram of all water ﬂow

* for the entire Facility, including water supply wells and piping, Brine mixing

and handling, process water piping, sanitary sewage, and storm water runoff.
If WRS proposes alternative secondary containment as provided for in R
324.2005(5), the following information shall be provided with the Secondary
Containment Work Plan:

(i) A demonstration, based on the hydrogeological report, that -
constituents of Brine are not present in groundwater.in concentrations
exceeding those specified in R 323.2222 and do not exceed this level.

over time.
(i) A demonstration that the characterization of storm water flows and
the collection basin east of the Brine ponds confirms that constituents

of Brine are not present in c':oncentrations indicative of Brine.

(i) A description of how the alternative secondary containment system
isolates all brine storage and containment areas from the effects of

-10-
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storm water runoff such that no. Bnne is.able to flow overland and
dlscharge nnto road dltches and surface waters of the state.

(2) The DEQ will .'app'rove,"disapprove, or approve with modifications, the
Secondary Containment Wdrk Plan in accordarice with Section I1'6f this
‘Consent Order. '

(3).  Upon receipt of written-approval of the Secondary Containment Work Plan,
" "WRS shall |mplement the Secondary Contalnment Work Plan in accordance
'_ -w1th the. schedule contalned thereln '

e. Solid Waste Disposal

(1)  On and-after the effective:date of this Consent Order, WRS shall ‘not bum
solid.waste in accordance.with R 299.4128(3).

V. REPORTING

" WRS shall subrnit allitems: requiredin Section IV to:the District-Supervisor, WMD, and'

the Dlstnct Supervnsor SWQD DEQ 120 West' Chapln ‘Street, Cadlllac Mlchlgan

49601. The cover: letter with each‘submlttal shall ldentlfy the specifi c! ‘paragraph:and -

requwement of this. Consent Order that the ‘submittal is intended to satlsfy

WRS shall submit quarterly reports describing -actions taken to meet’ the; requirements’of”
Section 1V, above. The quarterly reports shall. be submitted no later than ten:(10).days-
following the end of the-calendar. quarter dunng which the.reports are generated -with,
the first report submitted no.later than thlrty (30) days after the effective date of thls '
Consent Order '

'WRS shall verbally report any violation'(s) of 'the terms and.conditions of this: Consent

Order to the Cadillac District Superwsors of the DEQ s WMD and SWQD by no later
than the close of the next business day following detection of such V|olat|on(s) and shall
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follow such notification with a written report within five (5) business days following
detection of such violation(s). The written report shall include a detailed description of
the violation(s), as well as a description of any actions proposed or taken to correct the
violation(s). WRS shall report any anticipated violation(s) of this Consent Order to the
above-referenced individual in advance of the relevant deadlines, whenever possible.

V1. RETENTION OF RECORDS

Upon request by an authorized representative of the DEQ, WRS shall make available to
the DEQ all records, plans, logs, and other documents required to be maintained under
this Consent Order or pursuant to Part 31 of the NREPA or its rules. All such
documents shall be retained by WRS for at least a period of three (3) years from the
date of generation of the record unless a longer period of record retention is required by
Part 31 of the NREPA or its rules.

VIl. RIGHT OF ENTRY

WRS shall allow any authorized representative or contractor of the DEQ, upon
presentation of proper credentials, to enter upon the premises of the Facility at all
reasonable times for the purpose of monitoring compliance with the provisions of this
Consent Order. This paragraph in no way limits the authority of the DEQ to conduct
tests and inspections pursuant to the NREPA and the rules promulgated thereunder or
any other applicable statutory provision.

VIIl. PENALTIES
Within thirty (30) days of the effective date of this Consent Order, WRS shall pay the
sum of $75,000 to the state of Michigan in settlement of the DEQ’s claim for civil fines

arising from the violations alleged in the NOV and the December 4, 2001; May 6, 2002;
and July 10, 2002 letters.
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Within thirty (30) days of the effective date of this Consent Ofder, WRS shall pay to the
State of Michigan the sum of $9,236 in partial compensation for the costs of surveillance
and enforcement.

For each failure to comply with the provisions of Section Il and IV of this Consent Order,
WRS shall pay stipulated penalties of $1,500 per violation per day for one (1) to seven
(7) days of violation, $2,000 per violation per day for eight (8) to fourteen (14) days of
violation, and $2,500 per violation per day for each day of violation thereafter. For each
failure to comply with any other provisions of this Consent Order, WRS shall pay
stipulated penalties of $500 per violation per day for each day of violation. Stipulated
penalties shall be paid within thirty (30) days after written demand made by the DEQ.

To ensure timely payment of the above civil fine, costs, and stipulated penalties, WRS
shall pay an interest penalty to the General Fund of the state of Michigan each time it
fails to make a complete or timely payment. This interest penalty shall be based on the
rate set forth at MCL 600.6013(6), using the full increment of amount due as principal,
and calculated from the due date for the paymenf until the delinqueﬁt payment is finally
made in full.

WRS shall pay accrued stipulated penalties by certified or cashier’'s check made
payable to the “State of Michigan” and mailed to the DEQ, Revenue Control Unit,

P.O. Box 30657, Lansing, Michigan 48909-8157 or hand delivered to the DEQ, Revenue
Control Unit, Constitution Hall, 5™ Floor, South Tower, 525 West Allegan, Lansing,
Michigan 48933. To ensure proper credit, all payments made pursuant to this Consent
Order must include the Payment Identification Number

WRS agrees not to contest the legality of the civil fine or costs paid pursuant to
Paragraphs 8.1 and 8.2, above. WRS further agrees not to contest the legality of any
stipulated penalties or interest penailties assessed pursuant to Paragraphs 8.3 and 8.4,
above, but reserves the right to dispufe the factual basis upon which a demand by the
DEQ for stipulated penalties or interest penalties is made.

13-
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IX. DISPUTE RESOLUTION

Unless otherwise provided in this Consent Order, the dispute resolution procedures of
this Section shall be the exclusive mechanism to resolve disputes arising under or'with
respect to this Consent Order. However, the procedures set forth in this Section shall
not apply to actions by the state to enforce obligations of WRS that have not been
disputed in accordance with this Section. Engagement of a dispute resolution among
the parties shall not be cause for WRS to delay the performance of any compliance

requirements or response activity.

Any dispute that arises under this Consent Order shall in the first instance be the subject
of informal negotiations. between the parties. The period of negotiations shall not
exceed twenty (20) days from the date of written notice by any party that a dispute has
arisen, unless the time period for negotiations is modified by written agreement between
the parties. The dispute shall be considered to have arisen when one party sends the
other party a written notice of dispute. if agreement cannot be reached on any issue
within this twenty (20)-day period, the DEQ shall provide a written statement of its
decision to WRS and, in the absence of initiation of formal dispute resolution by WRS
under Paragraph 9.3, the DEQ position, as outlined in its written statement of decision,
shall be binding on the parfies. '

If WRS and the DEQ cannot informally resolve a dispute under Paragraph 9.2, WRS
may initiate formal dispute resolution by requesting review of the disputed issues by
either the SWQD or WMD Division Chief, as appropriate. This written request must be
filed with the appropriate DEQ Division Chief within fifteen (15) days of WRS's receipt of
the DEQ's statement of decision that is issued at the conclusion of the informal dispute
resolution procedure set forth in Paragraph 9.2. WRS's request shall state the issues in
dispute; the relevant facts upon which the dispute is based; any factual data, analysis,
or opinion supporting its position; and all supporting documentation upon which WRS
bases its position. Within fourteen (14) days of the Division Chief's receipt of WRS's
request for a review of disputed issues, the Division Chief will provide a written
statement of decision to WRS, which will include a statement of his/her understanding of
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the issues in dispute; the relevant facts upon which the dispute is based; any factual
data, analysis, or opinion supporting her/his position; and all supporting documentation
relied upon by the Division Chief's review of the disputed issues. The Division Chief's
review of the disputed issues may be extended by written agreement of the parties.

The written statement of the Division Chief issued under Paragraph 9.3 shall be binding
on the parties unless, within fifteen (15) days after receipt of the DEQ’s written
statement of decision, WRS files a petition for judicial review in a court of competent
jurisdiction that shall set forth a description of the matter in dispute, the efforts made by
the parties to resolve it, the relief requested, and the schedule, if any, within which the
dispute must be resolved to ensure orderly implementation of this Consent Order.
Nothing in this Consent Order affects the limitations on the timing of judicial review of
DEQ decisions regarding the selection, extent, or adequady of any response activity as
provided for in Part 201 of the NREPA.

An administrative record of the dispute shall be maintained by the DEQ. The
administrative record shall include all of the information provided by WRS pursuant to
Paragraph 9.3, as well as any other documents relied upon by the DEQ in making its
final.decision pursuant to Paragraph 9.3. Where appropriate, the DEQ shall allow
submission of supplemental statements of position by the parties to the dispute.

In proceeding on any dispute, WRS shall have the burden of demonstrating on the
administrative record that the position of the DEQ is arbitrary and capricious or
otherwise not in accordance with law. In proceedings on any dispute initiated by WRS,
WRS shall bear the burden of persuasion on factual issues. ' '

Notwithstanding the invocation of dispute resolution procedures under this Section,
stipulated penalties shall accrue from the first day of any failure or refusal to comply with
any term or condition of this Consent Order, but payment shall be stayed pending
resolution of the dispute. Stipulated penaities shall be paid within thirty (30) days after
resolution of the dispute. WRS shall pay that portion of a demand for payment of
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stipulated penalties that is not subject to dispute resolution procedures in accordance
with and in the manner provided in Section VIl (Penalties).

- X. FORCE MAJEURE

WRS shall perform the requirements of this Consent Order within the time limits
established herein, unless performance is prevented or delayed by events that
constitute a “Force Majeure.” Any delay in the performance attributable to a “Force
Majeure” shall not be deemed a violation of WRS's obligétions under this Consent Order
in accordance with this Section. '

For the purpose of this Consent Order, “Force Majeure” means an occuirence or non-
occurrence arising frdm causes not foreseeable, beyond the control of, and without the
fault of WRS, such as: an Act of God, untimely review of permit applications or
submissions by the DEQ or other applicable authority, and acts or omissioné of third
parties that could not have been avoided or overcome by WRS’s diligence and that
delay the performance of an obligation under this Consent Order. ’-‘Fdrce Majeure”'does
not include, among other things, unanticipated or increased costs, changed financial
circumstances, or failure to obtain a permit or license as a result of WRS's actions or _
omissions.

WRS shall notify the DEQ, by telephone, within forty-eight (48) hours of discovering any
event that causes a delay in its compliance with any provision of this Consent Order.
Verbal notice shall be followed by written not_iée within ten (10) caléndar days and shall
describe, in detail, the énﬁcipated length of delay, the precise cause or causes of delay,
the measures taken by WRS to prevent or minimize thé delay, and the timétable by
which those measures shall be implemented. WRS shall adopt ail reasonable
measures to avoid or minimize any such delay.

Failure of WRS to comply with the notice requirements of Paragraph 10.3, above, shall
render this Section X void and of no force and effect as to the particular incident
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involved. The DEQ may, at its sole discretion and in appropriate Circumst_ancés, waive
the notice requirements of Paragraph 10.3, above. '

If the parties agree that the delay or anticipated delay was beyond the control of WRS,
this may be so stipulated, and the parties to this Consent Order may agree upon an
appropriate modification of this Consent Order. If the parties to this: Consent Order are
unable to reach such -agreement, the dispute shall be resolved in accordance with'
Section IX (Dispute Resolution) of this Consent Order. The burden of proving that-any
delay was beyond the reasonable c¢ontrol-of WRS, and that all the fequir_ements of this
Section X.have been met by WRS, is on WRS.

An extengion of one.compliance date based upc_m a particular incident does not
necessarily mean that WRS qualifies:for an extension of a subsequent.compliance date
without providing proof regarding each incremental étep or other requirement for'which
an extension is sought. .

XI. GENERAL PROVISIONS

With respect to any violations: not speciﬁ:callly-addr'essed.'and resolved: by this'Consent

Order, the:DEQ reserves the:right to pursue-any other remedies to which they are

entitled for any failure on the part:of WRS to comply with the requirements of the
NREPA and.its rules. However, it'is the:intent of the parties to resolve-all:known
violations arising pursuant to Parts 31 and 115 of the NREPA under this- Corisent Order.

The DEQ and WRS consent to enforcement of this Conisent Order in the:same manner
and by the same:procedures for all final orders entered pursuantto Part 31,

MCL 324.3101 et seq.; and enforcement p'ursuant to Part 17, Michigan.Environmental
Protection Act, of the NREPA, MCL 324.1701 et seq.

This Consent Order in no way affects WRS's responsibility. to comply with-any other
applicable state, federal, or local laws or regulations. '

17-



114

115

121

Nothing in this Consent Order is or shall be considered to affect any liability WRS may
have for natural resource damages caused-by WRS's ownership and/or operation of the
Facility. The state of Michigan does not waive ‘any rights to bring an appropriate action
to recover such damages to the natgr.a!' resources. '

The provisions of this Consent Order shall apply to and be binding upon the parties to
this action, their officers, directors, agents, sewaﬁts; employees, successors, and
assigns, and on those persons in active concert or participation with them who receive
actual notice of this Consent Order. WRS shall give notice of this Consent Qrder_to any
prosbectiv'e successor in intéfeét prio'r to transfer of ownefship and shall notify the DEQ
of such proposed salé or transfer. '

Xli. TERMINATION

This Consent Order shall remain in full force and effect until expressly terminated by a
written Notice of Termination issued by lhe_DEQ. "WRS may request that the DEQ issue
a written Notice of Termination at any time after achieving compliance with this Consent
Order. Such a request shall consist of a written certification that WRS has fully
compfied with all of the requirements specified in this Consent Order and payment of
any fines and penalties required in this Consent Order. Specifically, this certification
shall include: |

a. The date of compliance with each provision of the compliance program in
Section IV and the date any fines or penalties were paid; '

b. A statement that all required information has been reported to the District

Supervisor;

c. Conﬁrmatioh that all records required to be maintained pursuant to this Consent
Order are being maintained at the Facility.

“The DEQ may also requesf additional relevant information. The DEQ shall not un_du'ly.

withhold issuance of a Notice of Termination.
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Signatories

The undersigned CERTIFY they are fully authorized by the party they represent to enter into

this Consent Order to comply by consent and to EXECUTE and LEGALLY BIND that party to it.

Williamsburg Receiving and Storage, LLC Department of Environmental Quality
Russell J. Harding
Director
By: By:
Jim Sygo, Chief
Title: Waste Management Division
Date: : Date:
By:

David Hamilton, Chief
Surface Water Quality Division

Date:

Approved as to Form:

Jennifer M. Granholm
Attorney General

Robert P. Reichel

Assistant Attorney General

Natural Resources and Environmental
Quality Division

5" Fioor, Constitution Hall

Lansing, Michigan 48933

Date:
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